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Barriagter 


NOVEMBER 1961 


REGULAR MEETING 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, November 8, 1961, 8:00 P.M. 
123 Remsen Street, 
Brooklyn 1, New York 


PROGRAM OF MEETING 


J. Bertram Wegman, Deputy Administrator of the Judicial Con- 
ference of the State of New York, Second Department, will discuss the 


new Rules of Civil Practice which became effective on October 16th, 
1961. 


The purpose of the new Rules is to provide a simplified method of 
litigation, which it is hoped, will be used throughout the State, and most 
frequently in the business community. 


A brief report will be made by Robert A. Morse, of the luncheon 
tendered on October 18, 1961, to all newly admitted attorneys in the 
Second Department. The luncheon was given by the American, New 
York State, all the local Associations in the Department, and The Asso- 
ciation of the Bar of the City of New York. 
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COMING EVENTS 
SECTION ON TRIALS AND APPEALS 


Michael Leiter, Chairman of the Section announces that the first 
meeting of the Section will be held at 8:00 P.M. November 29, 1961 at 
the Association Building, 123 Remsen Street, Brooklyn, New York. 

There will be a dual address by: 

JoserH KELNeER, Esq. 
and 
CLARENCE E, MELLEN, Eso. 
on 
“Cross-EXAMINATION OF MEDICAL WITNESSES” 

Mr. Joseph Kelner will treat with plaintiff’s attorney’s technique. 

Mr. Clarence E. Mellen will treat with defendant’s attorney’s tech- 
nique. 

A question and answer period will follow. 

All members of the Bar are invited to attend. 


* * * 


ANNUAL DINNER 


DeEcEMBER 6TH, 1961 
Hore St. GEORGE 


* * * 


CONFERENCE CRUISE TO CARIBBEAN 
M. S. Victrorta—Fesruary 10 To 24, 1962 


The Association announces arrangements for its third annual Con- 
ference Cruise. The ship will be the Victoria of the Incres Line. 

This Cruise will stop at the ports of St. Thomas, Martinique, Curacao, 
Port-au-Prince and Nassau. 

Beside social activities, we will engage in conferences and seminars 
aboard ship. 

The 14 day cruise covers both Lincoln’s and Washington’s birthdays 
and 2 weekends so that one will be away from the office only 8 days. 

Members of the Association and families may attend. Accommoda- 
tions will be assigned on a “first come, first served” basis, you are urged 
to make your reservations now. 

Inquiries should be addressed to Benjamin R. Raphael, 66 Court 
Street, Brooklyn 1, N. Y., TRiangle 5-0407. 


BROOKLYN BARRISTER 39 




















fl 
| 
| THE PRESIDENT’S PAGE 
CHARLES J. DODD, JR. 











The current election campaign offers to lawyers an opportunity to 
assert their leadership in our community and to be of real service to the 
general public. The wide news coverage of the activities of the candidates 
for city-wide offices makes easier the task of the voter in deciding for 
himself the qualification of each of the aspirants. There are, of course, 
other officials to be elected. Here in Brooklyn there is only one judicial 
contest. Fortunately, both candidates are well qualified to sit as City 
Court Justice. As to these and the other offices to be filled, members of 
bar must acquaint themselves with background data and the experience 
of each candidate so that they will be able to advise the less informed. 


Somewhat lost in heat of the campaign are the proposals to be voted 
on. Two of these are of extreme importance to the Bar. The proposed 
amendment to the New York State Constitution to modernize the court 
system of our State invites particular attention. After extensive study 
and discussion over a period of several years the Legislature has ap- 
proved the amendment which will be submitted to the voters on Election 
Day. 


Also on the voting machines will be the question of the approval 
of the revision of the New York City Charter. The layman looks to us 
for counsel on both issues. It is our duty to familiarize ourselves with 
them in detail. To this end copies are available at the Association. 


The luncheon for the newly admitted attorneys at the Hotel Towers 
on October 18th, was an outstanding success highlighted by an inspiring 
address delivered by Whitney North Seymour immediate past President 
of the American Bar Association. Your President had the honor of rep- 
resenting the Presidents of the participating Bar Associations in presid- 
ing and welcoming the new lawyers. The occasion was made “official” 
by the presence of the Justices of the Appellate Division. 


We are indebted to Robert Morse and his Committee for their work 
to achieve this goal. 
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Change of Street Grade — Claims 


by HYMAN WANK, Chairman of the 
Board of Assessors of the City of New York 


The functions of the Board of Assessors are both administrative 
and quasi-judicial in character, and are set forth in the main in Chapter 
12 of the New York City Charter and the co-relating sections of Chapter 
12 of the Administrative Code of the City of New York, to wit: (a) we 
levy the assessments for all assessable physical improvements other than 
those required by law to be confirmed by a court of record, and (b) we 
hear and determine all claims for damages arising by reason of change 
of street grades in connection with such improvements. 


The subject of establishing, and changing, street grades is a tech- 
nical one that is not generally understood. 


Neither the common law nor the State Constitution provides a remedy 
against the City to owners whose buildings and improvements were built 
either prior to the original establishment of a legal grade and subse- 
quently damaged by the physical working of the established grade, or 
were built after the establishment of a legal grade and in conformity 
therewith and thereafter damaged by the establishment of a new legal 
grade to which latter grade the street is physically worked. 


Commencing with the first change of grade statute enacted in New 
York in 1816, and by subsequent statutory enactments, a remedy is 
afforded to one whose buildings and improvements were built (a) before 
the original establishment of a legal grade and damages are caused by 
the physical raising or lowering of the street in accordance with a grade 
subsequently established, or (b) in conformity with an established legal 
grade in existence at the time of erection and such grade is thereafter 
legally changed and physically worked. 


While the damages flow from the legal grade originally established, 
or from the change of the original grade, such damages do not accrue 
unless and until the street is physically changed to meet the established or 
changed grade, as the case may be. 


Not every physical raising or lowering of a street presupposes, per- 
force thereof, the legal right to receive compensation. The City’s liability 
is provided for under Section 307a-3.0 of the Administrative Code of 
the City of New York, which authorizes the Board of Assessors to award 
compensation for damages occasioned to buildings and improvements 
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caused by the raising or lowering of the elevation of a street, but only 
within the limits therein prescribed. 


Under the law, a plan is adopted for the City—streets are mapped 
and their widths and grades established. The adoption of a map, show- 
ing the widths and grades of streets, becomes binding upon everyone, 
citizen and City alike. Therefore, except as hereinbefore indicated where 
no grade for a street has been established by lawful authority, one, who 
desires to avail himself of the legal remedy, must conform to the grade 
established and in existence at the time of the erection of buildings and 
improvements. 


The natural terrain of the land may be and ofttimes is different from 
that proposed in the filed map; it may be higher or lower. However, 
notwithstanding the physical condition of the land, one who builds with- 
out regard to the street elevations provided for in the City Map and in 
existence at the time of erection, is not entitled to damages when the 
City grades the street to the established elevation, even though his struc- 
ture may be left high above the graded street or may be almost buried 
by it. If this seems to work a hardship on the owner of property built 
in relation to the surface of the City street and not in conformity with 
the existing legally established grade, we can only repeat what the courts 
have frequently stated, namely, that there is no remedy except as the 
statute may give, and in such circumstances the statute gives none. 


The Master Plan of the City of New York, showing, among other 
things, the existing legal street grades of all streets in the City and all 
modifications thereof, is on file in the office of the City Planning Com- 
mission, and certified copies thereof are on file in the offices of the Chief 
Engineer of the Board of Estimate, and of each Borough President. 


One would do well to inspect such Master Plan before purchasing 
improved property or embarking upon construction of buildings and 
improvements. Failure to heed this suggestion may ofttimes result in 
financial loss which may be very serious and for which there is no legal 
redress. 


The procedure governing the filing and hearing of claims for change 
of grade damage is that prescribed by law and the rules of this Board 
promulgated pursuant thereto. When a street has been graded, the City 
Agency in charge of the work, usually the Borough President, is required 
to furnish us with a certificate of the completion and acceptance of the 
work. Upon receipt of such certificate, it is requisite that a notice be 
published in THE CITY RECORD, twice a week for four successive 
weeks, advising all persons claiming to have been injured by the physical 
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What happens when grades are changed 


grading of the street to file their claims, in writing, with the Board. In 
the said notice we specify the time and place for the hearing of claims. 

While claims may be filed at any time after the registration with 
the City Comptroller of the contract for the work in question, all claims 
must be filed not later than ninety (90) days from the date of the com- 
pletion and acceptance of the work by the appropriate City agency. Feail- 
ure to timely file a claim precludes the making of an award, even though 
the right thereto otherwise exists. Too frequently, claimants who may 
be entitled to change of grade damage are deprived of compensation 
because of their failure to timely file claims for damages with this Board. 
(Claim forms are furnished by the Board upon request. ) 

The Board also has discretionary power under the provisions of 
Section 307a-3.0 of the Administrative Code of the City of New York 
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to make awards for so-called intended regulation of a street—prior to 
the receipt of written notice of the completion and acceptance of the 
grading work—but only upon the receipt from the Comptroller of the 
City of New York of the certificate of registration of the contract, and 
the receipt from the City Planning Commission of a certified profile map 
showing the legal grade of the street to be graded. 

This discretionary power has been exercised from time to time upon 
the Board’s own motion or when requested by a claimant, in cases where 
it is anticipated the receipt of the required certificate of completion and 
acceptance will be long-delayed for unavoidable reasons, or where we 
felt that the claimant would suffer undue hardship if required to wait 
until the entire contract was completed before being permitted to prove 
and receive damages. 

In the hearing and determination of claims, the Board acts as a 
quasi-judicial body. Its determinations are reviewable by the Board of 
Revision of Assessments and, to a limited extent, by the courts. Testi- 
mony is taken under oath at a public session of the Board and is re- 
quired to be transcribed. Claimants may appear in person, or be rep- 
resented by attorneys. In many cases, testimony is offered by experts 
who are builders, architects, engineers and real estate appraisers. The 
Board visits and inspects all improvements for which damages are claimed, 
as required by law. 

After a determination is made, whether it be an award or a dis- 
allowance of the claim, claimant or his counsel is duly notified. Claimant 
is afforded an opportunity to file written objections and be heard in sup- 
port thereof at a subsequent public hearing. If dissatisfied with the 
ruling on the objections, the claimant is given a hearing before the Board 
of Revision of Assessments, to which Board the matter is referred for 
review. The amount of damages fixed is made final and conclusive by 
statute. 

The Board maintains an information counter to answer inquiries and 
furnish information, and the Board and its staff are available to the 
public at all times. Interested persons are invited to make use of these 
facilities. 


PROPOSE A FRIEND FOR MEMBERSHIP 
IN THE ASSOCIATION 


Active Mesnbordbll so. 3s'c0ss sited silsiccesadcalextosin $35. per year 
Active Membership up to 10 years in prestics ib. Sh Keele « $20. per year 
Junior Membership, first 5 years of practice ........... $10. per year 
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FROM THE EDITOR’S DESK— 


by THEODORE PEARLE, Chief Editor 





THE “REGENTS PRAYER” CASE 


Ten years ago this month the New York State Board of Regents 
recommended to the schools within their jurisdiction that in conjunction 
with the Pledge of Allegiance to our Flag the following prayer may be 
offered by pupils voluntarily desiring to join it in its observance: 
“Almighty God, we acknowledge our dependence upon Thee, and we beg 
Thy blessings upon us, our parents, our teachers and our Country.” 
During the last two years our Courts have been called upon to pass judg- 
ment upon the objections constitutional and otherwise, raised by certain 
taxpayers and parents of children attending schools in Nassau County, 
where the case of Engel et al. vs. Vitale, Jr. et al. arose. On August 24, 
1959 at Supreme Court, Special Term, Nassau County, Mr. Justice Ber- 
nard S. Meyer in a comprehensive opinion decided in favor of the 
“Regents Prayer”, holding that it is not barred by the Establishment 
Clause of the First Amendment (18 Misc. 2d, 659). Last October the 
order at Special Term was affirmed in a per curiam opinion (11 App. 
Div. 2d, 340) with a separate opinion in the Appellate Division by Mr. 
Justice Beldock in which he stated, in part, “The contention that ac- 
knowledgments of and references to Almighty God are acceptable and 
desirable in all other phases of our public life but not in our public 
schools is in my judgment, an attempt to stretch far beyond the break- 
ing point the principle of separation of church and state and to obscure 
one’s vision to the universally accepted tradition that ours is a nation 
founded and nurtured by belief in God.” 


On July 7, 1961 the Court of Appeals by a divided Court affirmed the 
order of the Appellate Division. The majority and minority opinions 
may be found in New York Law Journal of October 4, 1961, pages 1-2. 
It is interesting to note that Chief Judge Desmond writing for the 
majority of the Court based his opinion on the “universally accepted 
tradition” referred to by Justice Beldock and placed the judicial imprimatur 
on the “Regents Prayer” as part of our American system of freedom 
of worship—‘“an application of the natural law beliefs on which the 
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Republic was founded and which in turn presupposes an Omnipotent 
Being.” 


This is neither the time nor the place to elaborate upon some of 
the pertinent judicial landmarks: Pierce vs. Society of Sisters, etc., 268 
U. S. 510; McCollum vs. Board of Education, 333 U. S. 203; Everson 
vs. Board of Education, 330 U. S. 1; Zorach vs. Clauson, 343 U. S. 306; 
McGowan vs. Maryland, 366 U. S. ——, 29 USLW 4572, or the very 
recent case of Torcaso vs. Watkins, 367 U. S. 468. Suffice it to say that 
the dissenting opinion in Engel vs. Vitale Jr. (supra) by Dey, J. and 
concurred in by Fuld J. speaks of the “fabric of these definitive deci- 
sions like the pattern of a tree of life in an intricate tapestry (is) a 
Clearly defined line of demarcation between church and state which may 
not be overstepped in the slightest degree in favor of either the church 
or the state. In such light a board of education may not require the 
saying of the regents prayer as a daily school procedure.” In a brief, 
sharp rebuttal, Burke J. rejects the rationale of the dissenting opinion 
for not only inadvertently distorting the purposes of the First Amend- 
ment but also for being self-contradictory and urges “there is no lan- 
guage in the amendment which gives the slightest basis for the interpola- 
tion of a Marxist concept that mandates a prescribed ethic.” 


That there is a divergence of opinion over this vital civil rights 
subject in our Courts and elsewhere is manifest. What is the sentiment 
of the organized Bar in our community? Since this question may un- 
doubtedly be presented for final determination in the not too distant 
future by the Supreme Court of the United States, it is submitted to 
our readers in the hope that we may receive expression of their posi- 
tion. It might even become advisable for an appropriate group in our 
midst to give serious consideration to the desirability of filing a brief 
amicus curiae in the Court of last resort. Should this suggestion of mine 
become a reality, it is the fond wish of this writer that we may be found 
on the side of the perpetuation of the “Regents Prayer”—on the side 
of those who discard the contention that it is a matter of majority rule 
or minority rights—on the side of those who fervently concur with Chief 
Judge Desmond’s pronouncement: “Belief in a Supreme Being is as 
essential and permanent a feature of the American governmental system 


as is freedom of worship, equality under the law and due process of 
law.” 
Scot 


“Historia Testis TEmPporuM”—these three meaningful words ut- 
tered centuries ago by Cicero (“De Oratore” III 36) grace the side of 
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a building facing a street in the Borough Hall area. Can you identify 
the building? Oral inquiries of many lawyer friends have failed to 
produce a “winner”. Names of readers sending correct answers to the 
“Barrister” will be published in our next issue. 


* * * 


James Caruso—genial major domo of the Brooklyn Bar Association 
Building met with a temporary physical set-back last month while de- 
livering the “Barrister” to the Post Office. We take this opportunity 
to wish our “Jimmy” a speedy recovery to good health. (“Jimmy”, we'll 
even change back from blue covers to the conventional white if that will 
help !) 
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@ at THE DIME 


e Your savings earn the highest bank dividends paid in all New York State. 


e Your dividends are credited from day of deposit, compounded quarterly, on 
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Greetings from the Tel Aviv Bar 
by LOUIS E. SCHWARTZ* 


It may surprise you (as it did me) to know that the membership 
of the Tel Aviv Branch of the Israeli Bar Association is as large as our 
own Association. The Israeli Bar is about to become integrated. At the 


present time the Tel Aviv Branch has a membership of approximately 
2,000. 


The Association looms large in importance in the life of an Israeli 
lawyer. The Association promulages rules of conduct. It sets minimum 
fees in all legal fields including that of litigation. These minimum stand- 
ards are strictly adhered to. It will step in to iron out any differences 
between lawyer and client or lawyer and lawyer. It furnishes three of 
the eleven members of a committee which appoints judges (the other 
members of the committee being drawn from the Knesseth, the execu- 
tive branch of the government and the judiciary). 


Recently a number of attorneys took sick from overwork and, as 
a result, the Bar Association enacted a resolution to the effect that all 
law offices are to be closed every Tuesday afternoon. Inasmuch as the 
attorneys work on Sunday, this had the effect of furnishing a respite 
in the middle of the week. On Friday courts and law offices close shortly 
after mid-day and the Israeli lawyer (like most other Israelis) can be 
seen in the flower stores purchasing bouquets to bring home for Shabbat. 


Every other Friday the members of the Association gather at noon 
at an informal luncheon get-together. The Tel Aviv Association has its 
own building known as Beith Hapraklit at 10 Daniel Frish Street, which 
building includes a restaurant, auditorium, lecture room, library and 
executive offices. 


While, of course, the Bar Association is as young as the country 
itself, most of its members are “old-timers” who had practiced in the 
English courts during the Mandate. Most of the members were origi- 
nally admitted to the Bar in European lands; a few come from the United 
States. To be admitted to practice before the Israeli Bar, they are re- 
quired to undergo extensive examinations, both oral and written. 


To a lawyer, traveling abroad on vacation and trying to clear his 
mind of all legal matters, what is more natural than that he accept an 


* Professor of Law, New York Law School; author of Trial of Automobile 
Accident Cases, etc. 


BROOKLYN BARRISTER 49 








SELECTION OF 1961 ANNUAL AWARD RECIPIENT 


The Committee On Annual Award invites suggestions from 
members of the Brooklyn Bar Association in connection with 
the selection of a lawyer to receive this Association’s Award for 
1961 “for outstanding achievement in the Science of Jurispru- 
dence and Public Service.” 


Under the provisions of Article IX, Section 33 of the By-Laws, 


such Award is made annually at the Annual Dinner of the Asso- 
ciation, unless the Committee in its discretion decides to skip a 
particular year. 

Suggestions should be mailed to the Committee in care of the 
Secretary of this Association not later than November 10th. 


Louis J. MERRELL 
Acting Chairman 





invitation to lecture before the Bar Association? One of my prized 
possessions is a poster printed in Hebrew announcing that I would 
lecture to the Israeli Bar, Tel Aviv Branch, on October 3, 1961 on 
“The Art of Examination of Witnesses.” 


The invitation to lecture was lightly accepted but, as the day drew 
near, doubts and fears arose. What could I tell lawyers in a foreign 
land which would be of interest to them? What of the language barrier? 


The night of the lecture finally arrived and with some trepidation 
I found myself at the Lawyers’ Building. The chairman of the evening 
reassured me. He was very pleased that, in spite of the fact that the 
final session of the International Bible Quiz Contest was in progress that 
night, there were so many lawyers present that my lecture would be heard 
in the large auditorium rather than the lecture room. The auditorium was 
well filled when I entered. Amongst the audience there was a fair 
sprinkling of women lawyers. The first row of seats, I was told, was 
occupied by judges, two of whom were women. 


As to the language barrier, there was none as far as the audience 
was concerned. The chairman was himself a linguist. He had been.a 
member of the Hungarian Bar and was equally at home in Hebrew, 
English, German, French and Yiddish. He told me that all those present 
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know both Hebrew and English and that most knew other languages as 
well. The questions put after the lecture, in perfect English, showed 
that there was indeed no language difficulty on the part of my audience. 


The lecture being over, many remained for refreshments and there- 
after I was invited to the chairman’s home for a little party. 


Before partaking of refreshments, I was proudly shown the library 
which was housed in bookcases covering one wall. There seemed to be 
more English books than Hebrew books. The outstanding set of books 
was Corpus Juris Secundum which, I was told, had been presented to the 
Library by the American Embassy. 


We may complain about having both State and Federal statutes and 
cases. The Israeli lawyer must be familiar, not only with the laws passed 
by the Knesseth and their interpretation by the Courts, but also the 
English law, the Turkish law, Moslem law and Talmudic law. In addi- 
tion to the national laws there are laws enacted by the various municipali- 
ties. Certain legal spheres such as laws relating to marriage and divorce, 
are under the jurisdiction of the Rabbinical Court and governed by 
Rabbinic law. A code dealing with the laws of Inheritance has been 
drafted and has been before the Knesseth for some time but has not 
been enacted. 


The attorney who showed me the library and pointed to a set of 
books in Hebrew which contained the opinions of the courts covering a 
one year period. He complained that the judges were too prolific in their 
opinions, as shown by the fact that there were six volumes in the set. I 
smiled to think of the hundreds of volumes of reports of Federal and 
State Courts which roll off our presses each year. 


In talking to some of the Association members, I was happy to find 
that they had or at least knew of my books. It seems that the traffic con- 
ditions in Israel are no better than our own; that automobile insurance 
is compulsory ; that calendars are crowded and at least two years behind; 
that the Courts are giving thought to adoption of a medical panel in 
personal injury actions; that negligence lawyers may accept contingent 
fees but these fees are limited by the rules of the Association to a maxi- 
mum of 20%. 


Only a small number of the members are primarily interested in 
negligence law. There is much activity in Real Estate. No title search- 
ing is necessary because land is registered. Minimum fees are set for 
representing buyer and seller on making contract as well as on closing 
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title and for the drawing of various legal papers incidental to such 
closings. 

On the whole, the members of the Association seem busy and satis- 
fied. The need for paper work is kept to a minimum. There is no such 
thing as the printing of a record on appeal. The case consists of a 
stenographic record. However, the actual questions and answers are 
not submitted to the Appellate Court. The appeal is decided upon the 
minutes of the judge. These minutes are quite full and complete. It is 
customary for the judge to interrupt the proceedings from time to time 
and dictate to the stenographer what has transpired, giving each attorney 
an opportunity to call the court’s attention to any omission or mistake. 
English and American decisions are given great weight. In an appeal 
I heard an extract from a volume of Wigmore on Evidence was used 
during the argument. 

In general, I got the impression that this was a large, active, urban 
Bar Association in which the members nevertheless knew each other 
personally and conducted themselves towards each other and towards 
the Court, in a friendly and informal manner. 


FOR PROMPT ACTION ON YOUR CLIENTS’ 
MORTGAGE LOAN REQUIREMENTS 


call ULster 2-8000 


Ask for: 
David J. Askin, Jr. 


George E. Lawrence 
Francis G. Beck 


EQUITABLE SAVINGS AND LOAN ASSOCIATION 
Willoughby and Pearl Streets 
In Brooklyn’s Civic Center 


Member Federal Savings and Loan Insurance Corp. 





52 BROOKLYN BARRISTER 


COURT STREET ECHOES 


by MAXINE K. DUBERSTEIN 





CONFESSION 


It was a calculated risk, but we decided to omit a column or two 
of “Court Street Echoes” on the theory we’d get a better idea of reader’s 
interest . . . Should we continue . . . Should we change format. . . 

Frankly, it was pleasant walking along Court Street and being told 
we were missed. Thank you. 

oo oie 


HEAVY MATERIAL 


We're glad we supply some of the lighter side of the Barrister. 
When the Barristers are stacked for mailing, they sometimes provide 
material heavy enough to inflict injury. Witness the broken rib of 
Jimmy Caruso, The B.B.A. man extraordinaire. He’s recovering from 
the last issue. 

ee 1 we 


GRANDPAS 


Quoting V. P. Cari Schlitt, “Now I can get even with all those 
fellows who showed me their pictures.” That’s alright, Carl, we’re happy 
to note that your new grandson is a handsome little guy, but we thought 
we ought to tell you that some of your fellow Trustces were heard to 
exclaim, “with picture, where are the cigars!” 

Judge Louis Lorence went Carl one better. He brought his grandson, 
Roger, age twelve, to the meeting. Both before and after the speeches, 
Roger clearly expressed his ambition to be a lawyer too. 


* * * 
PARENTS NIGHT 


Three of Charlie Dodd’s four children were present at the Installa- 
tion. With them were Mrs. Charlie J. Dodd, Senior and Junior. What 
a nice looking family! Charlie’s Dad, the late Justice of the Supreme 
Court, would have been proud. And as Judge Conway said, There were 
a few other friends of his smiling down—The Dads of Ed Gross and 
Dennie Hurley. 

And while on the subject of proud parents, we want to congratulate 
Milton “Skipper” Fleiss on the success of his son David, a high school 
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INTER-COUNTY TITLE 


GUARANTY AND MORTGAGE COMPANY 
Established 1927 


PUT INTER-COUNTY TITLE INSURANCE 


behind your title, because a title 
may be perfect as a matter of record 
and worthless as a maiter of fact 


NEW YORK, NEW JERSEY, PENNSYLVANIA, CONNEC- 
TICUT, MASSACHUSETTS, INDIANA, OHIO, FLORIDA, 
KENTUCKY, DELAWARE, MARYLAND, VIRGINIA, 
WEST VIRGINIA, DISTRICT OF COLUMBIA, SOUTH 
CAROLINA, NASSAU, BAHAMAS, B.W.I. 


Operating in Every County of New York State 


BROOKLYN OFFICE 
130 CLINTON STREET MAin 4-1254 


DANIEL J. LYNCH 
Vice-President and Manager 


THOMAS H. QUINN 
President 





54 BROOKLYN BARRISTER 








senior, who has been awarded one of the much coveted four year Cornell 
University Telluride Association Scholarships. 


a 
MEMORIAL 


Elsewhere in this issue there is a book review of “The World of 
Law—the Law in Literature.” 

The two volumes were appropriately donated to the Brooklyn Bar 
Association Law Library by the Brooklyn Women’s Bar Association in 
memory of Angela R. Parisi. 

o- @r a 


REMEMBER 


The day you were admitted to the Bar. . . . I can still clearly re- 
member meeting the late Harry E. Lewis who was then the Presiding 
Justice of the Appellate Division but the rest of the day is a complete 
blur. However, the 170 admittees for the 2nd Department class of Oc- 
tober 18th, 1961 should have clearer thoughts due to the gracious lunch- 
eon given them, immediately after the “swearing in”, by the American 
Bar Association, The Brooklyn Bar Association, The New York State 
Bar Association, The Association of the Bar of the City of New York 
and The County Bar Associations of Dutchess, Nassau, Orange, Putnam, 
Queens, Richmond, Rockland, Suffolk and Westchester. The newly ad- 
mitted members of the New York Bar were feted at the Hotel Towers 
with the Justices of the Appellate Division, Second Department and The 
Presidents of the Bar Associations on the dais. This year, Brooklyn 
chaired the luncheon with tip-top arrangements made by Bob Morse 
and his Co-chairman, Louis Brass and a committee representing each 
participating association. Russ Lemken, Lucie Jurow and Bill Mattison 
are on the B.B.A. special “Thank you” list. We had twelve Trustees and 
twenty members serving as hosts. 


e-o.@- 58 
CONGRATULATIONS 


Last month’s meeting honored those members of our Association 
who have been engaged in active practice for fifty years or more. Beloved 
Hon. Jeanette G. Brill’s name lead the roster of ’61, the only lady in the 
Group. Bob Haskell won senior honors having been admitted in 1899. 
One of those cited, my uncle, Samuel C. Duberstein summed up for those 
present with Victor Hugo’s lines about snow on the roof but Spring in 
the heart. John H. Schmid, speaking on behalf of all the recipients said 
he wasn’t sure if the citations were made on behalf of more than 50 years 
of working at the Bar, or for survivorship! 
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Panorama of Legal Publications 


by THEODORE PEARLE, Editor 





ADMINISTRATIVE LAW 


The 1961 Ross Prize Essay Contest conducted under the auspices 
of the American Bar Association was won this year by Robert B. McKay, 
professor of law at New York University, for his scholarly contribution 
entitled, “An Administrative Code of Ethics: Principles and Implementa- 
tion.” Printed in the American Bar Association Journal, September 
1961, volume 47, number 9, the winning essay undoubtedly represents 
many days of fruitful research and literary effort which may be read 
advantageously by the busy practitioner within an hour or two. 


Appreciation of the many pertinent phases of ethical conduct in ad- 
ministrative practice, the author proceeds rapidly from a history of nine- 
teenth century standards to a survey of present day problems and con- 
centrates on the implementation of these major principles into a specific, 
workable code of ethics: 1. standards of required conduct must be cer- 
tain; 2. enforcement should include the use of administrative sanctions 
to support criminal penalties ; 3. public office must not be used for private 
gain; 4. equal claims must receive equal treatment; 5. no man can serve 
two masters; 6. knowledge acquired in government service should not be 
used against the government; 7. ex parte presentations in adjudicatory 
matters are improper. 


DISABILITY EVALUATION— 


One of the best “bread and butter” articles to come our way in many 
months is entitled “Big Changes in Disability Evaluation” in “Current 
Medicine For Attorneys”, volume VIII, pages 5-24, September 1961. 
It appears to be the outgrowth of symposia held earlier in the year by 
the American Academy of Orthopedic Surgeons dealing with the medi- 
colegal aspects of this highly controversial subject. It should be of 
particular interest to trial lawyers burdened with the problem of ex- 
plaining to courts and juries what specific percentage of disability is 
claimed, how that percentage is arrived at, and the logical basis of the 
evaluator. For example, in determining total disability how would you 
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evaluate a quadruple amputee endowed with the ability to play the stock 
market and amass a fortune? 

Considerable light is cast on this important subject from six official 
sources, namely; American Academy of Orthopedic Surgeons; Interna- 
tional College of Surgeons; Social Security Administration; U. S. 
Department of Labor; the McBride “Functional” approach; the U. S. 
Civil Service Commission. An interesting facet is the contribution of 
Dr. Earl D. McBride, referred to as the foremost authority on disability 
evaluation, who selected a patient’s history and findings and demonstrated 
step by step how he arrived at his conclusions employing these functional 
factors; quickness of action, coordination of movements, strength, secu- 
rity, endurance, safety as a worker, and prestige of normal physique in 
securing or pursuing employment. 


LAWYERS—LAWYERS—LAWYERS 


For a pleasurable pause from the practitioner’s “daily grind” we rec- 
ommend a delightful little presentation entitled “Some Lawyers Make Me 
Mad,” by Philip S. Haberman, Executive Director of the State Bar of 
Wisconsin in ‘‘Case and Comment,” September-October 1961, volume 66, 
number 5, pages 28-31. An even dozen are “typed” in quick-reading 
thumbnail sketches. Can you recognize any of these on our side of the 
Brooklyn Bridge— 

The “Fly-Specker” (capable of finding defects in his own mother’s 
marriage license!) ; the “Free-Rider” (too busy to take on bar associa- 
tion activities—but first in line at the free annual picnic bar); the 
“Complainer” (a chronic fault finder especially where the bar association, 
the judges or opposing counsel are concerned); the “Zealot” (always 
ready to sue anyone for anyone for any amount); the “Fee Cutter” 
(usually suffers from an inferiority complex causing him to underbid 
his fellow lawyers—this type is branded by the author as “the most 
despicable character of the lot”) ; the “Perfect Lawyer” (the “wise guy” 
with the inflated ego, pompous, arrogant and intolerant—“when he loses, 
he explains to his client that it wasn’t his fault—the judge was partial 
or stupid, or both.”) If you have not found a familiar face among these, 
consult the article for other types—you may not find your “friend” but 
you should enjoy a chuckle or two! 


TAXATION— 


The right of the Internal Revenue Service to examine: “What and 
Whose Records, When and How Often?” is critically evaluated by Rich- 
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ard E. Hobbet and J. Bruce Donaldson, prominent tax trial attorneys 
in “The Journal of Taxation”, September 1961, volume 15, number 3, 
pages 178-181. What can the taxpayer do to avoid a “fishing expedition’’ 
by the Internal Revenue Service? How can he stop a second examina- 
tion? How far can the Commissioner go in his investigation of a par- 
ticular taxpayer? How about records of third parties? These are only 
a few pertinent questions posed and examined by the writers who 
appear to be authorities in the field of tax practice. 


In discussing the answers to these problems the authors explain the 
net worth and expenditures method; statute of limitations; the need for 
cooperation in certain instances and the danger of cooperation in others; 
determination by competent counsel of the basic question when is an 
examination or investigation unnecessary. Other complicated problems 
in this area appear to be the procedural rules employed by the Trial Com- 
missioner presiding over a Tax Court hearing as distinguished from the 
rules prevailing where a judge presides, for example, matters of findings 
of fact, briefs, issuance of subpoenas, objections, applications to quash, 
and criteria applicable for the review of exceptions. 


We cordially invite members of the legal pro- 
fession and their clients to discuss 
problems involving 


ESTATE ACCOUNTS TRUSTEE ACCOUNTS 
RECEIVERSHIP ACCOUNTS ESCROW ACCOUNTS 


Every Commercial Banking Service 
for You and Your Business 


BANK OF COMMERCE 


26 Court Street, Brooklyn, N. Y. Main 4-6500 


Charles J. O’Donnell, 
Vice President 


Member Federal Deposit Insurance Corporation 
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ADVANCE SHEET QUIZ 


by K. FREDERICK GROSS 





1. May New York resident drive an Alabama truck in New York 
in interstate commerce with his Alabama operator’s license, his New 
York license having been revoked ? Yes ( ) No ( ) 


2. May there be a recovery for injuries, physical or mental, incurred 
by fright negligently induced? Yes ( ) No ( ) 


3. May employee injured while working on uncompleted vessel 
elect to make his claim under Longshoremen’s and Harbor Workers’ 
Compensation Act? Yes ( ) No ( ) 


4. May operator’s license be revoked, driver having refused to take 
blood test before consulting his lawyer, he having been arrested for drunk 
driving? Yes ( ) No ( ) 


5. Is service of notice of claim against city sufficient if served by 
certified instead of registered mail? Yes ( ) No ( ) 


6. Do water mains laid in streets remain personal property? 
We Lode MK, 


7. Where deed prohibits erection of prefabricated house, is restric- 
tion violated where house, although designed for site, was built in 14 
sections in a shop? Yes ( ) No ( ) 


8. Is employee, injured while working on oil drilling platform 
secured to ocean bottom 65 miles at sea, entitled to compensation under 
Longshoremen’s and Harbor Workers’ Compensation Act? 

Yes ( ) No ( ) 

9. Is anxiety and worry associated with employment an accidental 
injury justifying award of workmen’s compensation, for death by heart 
attack? Yes ( ) No ( ) 


10. Where husband leased property owned by him and wife by the 
entireties, does tenant become tenant in common with the wife? 


Yes ( ) No ( ) 
(Answers on page 61) 
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BOOK REVIEW SECTION 


ALFRED J. RANIERI, Editor 





THE WORLD OF LAW, edited by Ephraim London, Simon & 
Schuster, New York, 1960. 


Ephraim London presents us with a big, bountiful potpourri of 
pieces of law and pieces about law. Let us hope that the publishers 
decide to sell the volumes separately, that Volume II (The Law as 
Literature) is a best-seller and that Volume I (The Law ém Literature) 
falls on its face. 


Volume II ranges from Cardozo hurling thunderbolts in The Nature 
of the Judicial Process to Damon Runyon picking nits at the Peaches 
Browning separation trial. There are three delicious morsels by A. P. 
Herbert (who makes some telling comments on the social acceptability 
of the prudent man) and generous portions of piercing common sense 
from Holmes; Lon Fuller is represented by a dextrous presentation 
of contrasting approaches to an insoluble problem; most of the standbys 
are present. 


Mr. London includes excerpts from famous trials, noteworthy sum- 
mations, deadly cross-examiners, legal philosophers and legislators. Ed- 
gar Lustgarten shows up particularly well in his essay on Lizzie Borden 
from Verdict in Dispute; oddly, the extract from Sybille Bedford’s The 
Trial of Dr. Adams seems pallid, although the original is vital and urgent. 
The pieces are fastpaced and interesting. My limited complaint is that 
much of the early courtroom oratory is a little rich for the modern 
stomach. All in all, Volume II is a delight to the intellect, a challenge 
to ratiocination and a plume in the helmet of the profession. Every 
lawyer can be proud to follow a profession which has produced these 
texts. 

Volume I, on the other hand, is a bitter reminder of something that 
we all know and hate to admit. This tome has 45 bits by 37 different 
writers, The stories are sad and gay, realistic and hyperbolic, ancient 
and up-to-date. In them, we have been given the awesome gift of seeing 
ourselves as others see us. We don’t look good. 


In one out of all, a lawyer is sympathetic, intelligent and useful. 
Otherwise, he is a crummy, cheap conniver with deceit on his mind and 


60 BROOKLYN BARRISTER 


larceny in his heart. Although he is extremely mercenary, he makes 
up for it by his general ignorance. This view is not peculiar to the 
sophisticates who write great fiction. It is shared by our clients, the 
public at large. 

Is all this beauty in the eyes of the beholders or do we deserve 
the shiner? The answer has to be a definite maybe. Our bad press 
arises from a combination of circumstances. Some of the factors are 
our disregard for ourselves, our disregard for what people think of us 
and our refusal to remember that we are—or should be—professionals. 
It also results from a unique disability under which we labor, that of 
being opposed in what we do at every turn. 


We are frequently compared to doctors who have very forcefully 
brought home to the public that they are useful, skillful and most worthy 
of their hire. There are many things we have to learn from doctors. 
One is not to compete for business; a second is to command respect for 
our whole profession and thus for its individual members; a third is 
to make our practises our major concern and not an after-hours sideline ; 
a fourth is to expect fair compensation for what we do, rather than 
bonanza or bust. Disease, however, is an impersonal adversary that does 
not arouse the animosities of patients towards the medical profession. 
Its treatment must contend only with those problems that where in the 
particular illness and not with the eccentric and extrinsic difficulties of 
a court system as well. Is this because doctors have a better command 
of the techniques of their profession or because those techniques are 
better designed for the furtherance of the profession’s objectives? 


Whatever the answers are, Mr. London has admirably demonstrated 
that we have never adequately communicated to the people what it is 
we are doing and why we are doing it. Anybody who does not believe 
that the problem exists should read Volume I for enlightenment and 
Volume II for solace. He should then take a leaf from the professions 
that enjoy good public relations so we can start writing Volume III. 


Seto RUBINSTEIN 


Answers to Advance Sheet Quiz 


1. YES—219 N.Y.S. 2d 322 6. YES—219 N.Y.S. 2d 109 
2. YES—10 N. Y. 2d 237 7. NO —176 N.E. 2d 870 
3. NO —293 F. 2d 52 8. YES—293 F. 2d 60 

4. NO —218 N.Y.S. 2d 132 9. YES—219 N.Y\S. 2d 14 
5. YES—219 N.Y.S. 2d 96 10. YES—219 N.Y.S. 2d 328 


BROOKLYN BARRISTER 61 














WANT MORE TIME 
TO PRACTICE LAW? 





















Do you have this problem, familiar to many suc- 
cessful attorneys? As your estate administration 
work mounts, your operating costs rise and too 
much of your time is diverted from your primary 
profession. Here’s an answer. Get an experi- 
enced assistant . . . The Kings County Trust 
Company. From investment advice to handling 
clerical details, our Trust Department has the 
staff, the equipment and generations of experi- 
ence in giving the help you desire. It can act 
as your expert, conscientious “alter ego” in estate 
administration and other trust work. Why not 
stop in soon and let us give you full details? 


Telephone: TRiangle 5-4500 





KINGS COUNTY 
TRUST COMPANY 


Established 1889 
FULTON STREET at the corner of COURT SQUARE 


In the Heart of the Civic Center, Brooklyn 
Member Federal Deposit insurance Corporation 
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Pension and Profit Sharing Planning 
—by RAYMOND REISLER* 


The past several years have seen the development of a relatively 
new field of legal services generally classified under the heading “Pension 
and Profit Sharing Planning”. Factually, the field involves many exten- 
sions and variations, all bearing, however, on financial arrangements, 
other than salary or wages, between employer and employee. Despite 
the obvious fact that legal questions of complexity, including tax law 
problems, corporate law and other such matters are inextricably involved 
in the development and consummation of any such plan or arrangement, 
many corporations, as well as individuals, not admitted to the bar have 
invaded this area of practice. 


After extended and careful study, the American Bar Association 
Standing Committee on Authorized Practice of the Law has issued an 
Opinion on the subject known as “Informative Opinion A of 1961”. 
In pursuance of this Committee’s request, as well as the belief of the 
New York State Bar Association Committee on Unlawful Practice of 
the Law that alterting the bar of this state to the situation is essential, 
so that early and effective steps may be taken in all communities to end 


the current abuses in this field, this opinion in abstracted form is pub- 
lished below: 


AMERICAN BAR ASSOCIATION 
Standing Committee on Unauthorized Practice of the Law 


INFORMATIVE OPINION A OF 1961 
June 17, 1961 


PENSION AND PROFIT SHARING PLANNING 


Pension, profit sharing and similar concepts have developed in recent 
years out of the desire of employers to induce desirable employees to 
take employment or continue work with the employer until retirement. 
These plans may take various forms, including pension plans, profit 
sharing plans, group insurance, fringe benefits, stock bonus plans, de- 
ferred payment employment contracts, and other incentive compensation 


* Chairman, New York State Bar Association Committee on Unlawful Practice 
of the Law; member, American Bar Association Standing Committee on Unauthor- 
ized Practice of the Law. 
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arrangements. Most, if not all of them, involve a contractual relation- 
ship between employer and employee, either directly, or with the em- 
ployee as a third party beneficiary. Many complex tax problems arise 
in considering which type of plan not only best suits the needs and 
desires of the individual employer but also qualifies for tax benefits. 
Among such complex tax problems are: Where, during employment, 
the employee contributes to a plan; where the trustee pays life insurance 
premiums or annuity premiums, or the employer pays life insurance 
premiums; where the employee withdraws money or company stock 
from the plan or is entitled to withdraw funds but does not; where the 
plan terminates and the employee receives a lump sum; where the 
company merges or reorganizes and the employee then terminates his 
employment; or when a pension plan changes from insured to trusteed. 
Various tax problems also arise upon the employee’s resignation or dis- 
charge where he receives a lump sum, installments of income beginning 
immediately or at a set age, or receives a deferred annuity contract or 
life insurance policy or company stock. Similar tax problems arise in 
connection with the employee’s death before retirement, at severance 
of employment on account of disability and upon retirement. 


As we pointed out in the Estate Planning opinion, corporations, 
laymen, and lay agencies are prohibited from practicing law directly, 
and from practicing law indirectly by hiring lawyers to practice for them. 
Also, as held in State Bar Association v. Connecticut Bank and Trust Co. 
(1958), 145 Conn. 222, 140 A. 2d 863, 69 ALR 394, a corporation 
may disseminate, as by means of a publication, general information with 
respect to various laws, but may not undertake to apply to the law to 
the specific situation of a prospect without becoming engaged in the 
unauthorized practice of law. Nor may a corporation, layman or lay 
agency, under the guise of disseminating general information, lead a 
prospect to believe that he may or should come to the corporation, lay- 
man or lay agency for guidance on the law, or that legal advice, including 
legal advice in the field of Pension and Profit Sharing Planning may 
properly be obtained from the corporation, layman or lay agency as well 
as from the lawyer. Nor, as was held in Jn re Bercu, 299 N. Y. 728, 
87 N. E. 2d 451 (1949), Gardner v. Conway, 234 Minn. 648, 478, 48 
N. Y. 2d 788, 795 (1951) and Lowell Bar Ass’n v. Loeb, 315 Mass. 
176, 186, 52 N. E. 2d 27, 35 (1943) may such corporation or lay agency 
hold itself out as, or act as, “a tax consultant”. Nor may they give 
specific advice concerning the effect of tax laws upon any specific con- 
tract, trust, planning or other document involved in pension, profit sharing 
and other plans. 
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BROOKLYN BAR ASSOCIATION GOES ON RECORD FOR 
ADDITIONAL JUDGES; CONSULTATION ON QUALIFICATIONS 


The following resolution was duly moved and passed at the meeting 
of the Brooklyn Bar Association, presided over by President Charles J. 
Dodd, Jr. last month: 


The organized Bar is deeply concerned with the calendar congestion 
in the courts in the Metropolitan area. Repeatedly, the organized Bar 
has expressed itself in favor of providing additional judicial manpower 
and court facilities to solve that problem and to meet these critical needs 
of our community. The Bar deplores any political deals and arrange- 
ments on judicial candidates being tied in with the efforts to obtain 
legislation to meet these problems. The Bar must ever strive for the 
selection of the best qualified candidates for judicial office. To these ends, 


Be It RESOLVED: 


1. That the Brooklyn Bar Association urges the Legislature to 
provide for additional Judges recommended by the Judicial Con- 
ference, and for necessary court facilities. 


2. That, before, not after, nominations are made, the appropriate 
Bar Association be consulted on the qualifications of judicial candi- 
dates so that adequate opportunity is given to such Association 
to report on the qualifications of candidates for judicial office. 


All members of the Association are urged to cooperate to the end 
that this resolution is favorably acted upon by the Legislature and the 
pertinent agencies. 


PROPOSE A FRIEND FOR MEMBERSHIP IN THE 
BROOKLYN BAR ASSOCIATION 


Members are urged to invite their lawyer acquaintances, not now 
members, to apply for membership. Seven regular meetings are held 
annually. The Association library and meeting rooms are available for 
members’ use. The group accident and health insurance, the major medi- 
cal, and the group life insurance plans are themselves incentives for 
membership. 


Aston Manbberdhiig® . isis so vides civics die $35. per year 
Active Membership up to 10 years in practice .... 20. per year 
Junior Membership, first 5 years of practice ..... 10. per year 
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LETTERS FROM OUR READERS 





Epitor1aL Note: Members of our Association and other readers of the 
Brooklyn Barrister are invited to submit letters or memoranda express- 
ing their views on matters of interest to the Bar. Correspondence should 
be addressed to The Brooklyn Bar Association, 123 Remsen Street, 
Brooklyn 1, N. Y. We are pleased to publish the following: 


To THE EpiTor: 


Delighted to read in the Brooklyn Barrister that you have become 
Chief Editor—Congratulations ! 


I am confident that the burdens of this effective position will be 
abundantly outweighed by the pleasures during performance of your 
labors and subsequent appreciation by all in the Brooklyn Bar Association. 


Cordially, 
SIDNEY SQUIRE, 
Judge, Court of Claims, 
State of New York. 
x * * 


To THE Epiror: 


I admire the keen intellectual and analytical mind of Maurice Rubin 
as expressed with such grace and clarity in his contribution to the 
Barrister, “Trial of Charles I’. But the vaunted praise of English justice 
at the period of the Trial of Charles the First needs qualification. 


As the government evolved through wise kingship from the warlike 
aggressive clans of the feudal system to the pursuits of an organized 
peaceful system, the profound English legal scholars strove valiantly 
and with much success to emerge from the archaic and unworkable 
customs of the old order by systematizing the decisional common law 
into an original and independent universal plan. 

To the average citizen, remote from the struggle for power among 
the nobles and court dependents, fair justice was accorded within the 
limits of the advancements made, although vestiges of the ancient bar- 
barous customs still remained. Despite Lyttleton and Coke (Sir Edward) 
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on Lyttleton, land tenures are confused by a residue of outmoded forms. 
Wigmore records in his Panorama of World Legal Systems that as late 
as 1571 when Coke (Sir Edward) was already at the bar the English 
Court of Common Pleas actually allowed the title to a piece of land 
to be decided by the old trial by battle with hired champions—declared 
by Hallam as “that monstrous birth of ferocity and superstition.” 


But in the realm of the struggle for power among the nobles, the 
pastime took on a most ominous distortion of the laws of England and 
was fraught with the most vicious and bloodthirsty reprisals against 
opposing factions that sought to express disagreement with superior 
power, often with free speech and without impugning the authority of 
the existing power. The instrument used to suppress and destroy the 
opposition was the charge of treason, and the trials were a travesty upon 
the true law of treason and the English system. Hundreds of such 
cases are recorded in the annals of English trials. 


Sir Edward Coke himself, in order to curry favor with the pycho- 
pathic and vicious James The First conducted the prosecution of Sir 
Walter Raleigh upon hearsay and recanted testimony and upon state- 
ments alleged to have been made by absent witnesses, in defiance of lawful 
procedure, and thus encompassed his illegal execution, to Coke’s ever- 
lasting infamy. But later Coke himself landed in the Tower at the 
command of James because he upheld the Parliament against the king. 

All of which leads to the question: Was Charles I fairly tried and 
convicted of treason under English law? 


The Commons by “ordinance” created a High Court of Justice for 
the Trial of the King, and “Resolved, That the people are (under God) 
the original of all just powers. That themselves, being chosen by and 
representing the people, have the Supreme Power in the nation.” 

The King challenged the assertion of supreme power in the Parlia- 
ment on the ground that the nation as a kingdom created by inheritance 
is not a republic and that the supreme power rests only in the King. 
And he challenged also the right of Parliament to create a High Court 
of Justice in the exercise of that claimed power, since, as the King said, 
“the Commons of England was never a Court of Judicature.” 


This struggle for power is interesting as showing a forward step 
in the gradual development of representative government; but primarily 
it evidences a strong motive to eliminate the King, because the fear 
was actually expressed that a failure to do so would inevitably subject 
the Members of the Court to elimination. 

So that we are concerned, under these motivations, with whether or 
not the so-called trial was fair under English law. 
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3 FINE INSURANCE PLANS 
NOW AVAILABLE 


ACCIDENT & HEALTH Insurance 


Underwritten by 
U. S. LIFE INSURANCE CO. IN THE CITY OF NEW YORK 


MAJOR MEDICAL Insurance 


Underwritten by 
U. S. LIFE INSURANCE CO. IN THE CITY OF NEW YORK 
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It is true that no evidence was offered upon the trial in open court 
and that the King was convicted upon his denial of the jurisdiction of 
the Court and his refusal therefore to plead. 

But the following is recorded from the official record of the trial: 


After a number of hearings on different sessions at which the King 
repeated his challenges and refused to plead, the Court retired to the 
Painted Chamber where they sat in private, and resolved, 

“That notwithstanding the said contumacy of the King, and 
refusal to plead, which in law amounts to a standing mute, and 
tacit confession of the charge; and notwithstanding the notoriety 
of the fact charged, the Court would nevertheless however examine 
witnesses for the further and clearer satisfaction of their own judg- 
ments and consciences; the manner of whose examination was 
referred to further consideration the next sitting, and warrants were 
accordingly issued forth for summoning of witnesses.” 


The next day the Court reconvened and the prisoner was brought 
in by the Guard. 

John Cook, Solicitor for the Commonwealth, addressing the Presi- 
dent of the Court, reviewed the prisoner’s denials of the Court’s juris- 
diction and his refusal to plead, and then said, among other things: 


. . My lord, I might press your lordship upon the whole, 

that according to the known rules of the law of the land, That if 
a prisoner shall stand as contumacious in contempt, and shall not 
put in an issuable plea, Guilty or Not Guilty of the Charge given 
against him, whereby he may come to a fair trial; that, as by an 
implicit confession, it may be taken pro confesso, as it hath been 
done to those who have deserved more favor than the prisoner at 
the bar has done.” 

He further stated that the House of Commons have declared the 
same opinion that it is notorious that the matter of the Charge is true, 
but that “if your lordship and the Court be not satisfied, I have not- 
withstanding, on the people of England’s behalf, several witnesses to 
produce.” But he humbly prayed “that speedy judgment be pronounced 
against the prisoner at the bar.” 

The President of the Court then made a similar strong statement 
that the prisoner’s attitude was the equivalent of a confession of guilt 
and that the Court, according to the rules of justice, might if they pleased 
proceed to pronounce judgment, . 


“cc 


. . yet nevertheless they are pleased to give direction, and 
on their behalf I do require you, that you make a positive Answer 
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in plain English, whether you be Guilty or Not Guilty of these 
Treasons laid to your charge.” 


The Clerk was ordered to read the charge of treason, and did so. 
The King again declined to acknowledge the jurisdiction or to plead. 


The Court then retired to the Painted Chamber, and in private and 
in the absence of the King examined the witnesses against the King under 
oath on that day and the three following days. 


The Court reconvened on Saturday, January 27, 1649. 
First, the King asked again to be heard before sentence. 


The Lord President after reviewing what had gone before said 
that the Court “have resolved and are agreed upon a sentence to be now 
pronounced against the Prisoner; but in respect he doth desire to be 
heard before the Sentence be read and pronounced, the Court hath re- 
solved that they will hear him,”—except on questions of jurisdiction. 


The King then replied that he did not intend to speak on jurisdic- 
tion, but asked to be heard by the Lords and Commons in the Painted 
Chamber, to whom he had something to say of much importance for 
the peace of the kingdom. 


[It is generally believed that he intended to offer to abdicate the 
throne in favor of his oldest son.] 

After retiring and deliberating, the Court reconvened and denied 
the King’s request to be heard. 

After further lengthy palaver during this session of the trial, judg- 
ment of guilty and sentence of death were finally pronounced. 

However guilty the King may have been, the question still remains: 
Was he tried fairly under English law? 

Louis GRANAT 
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SCROLL OF APPRECIATON PRESENTED TO 
PAST PRESIDENT RAYMOND REISLER 


In a dignified ceremony at the October meeting of the Brooklyn 
Bar Association presided over by President Charles J. Dodd, Jr., a scroll 
was presented by former Chief Judge of the Court of Appeals, Hon. 
Albert Conway on behalf of the Association to retiring President Ray- 
mond Reisler. The Association went on record thanking Past President 
Reisler for his labors on behalf of the Association not only during the 
year in which he served with distinction as president but for his many 
years of service to the organized Bar. In an acceptance address the 
retiring President assured the assemblage of lawyers and friends of his 
continued interest in the activities of the Brooklyn Bar Association, the 
New York State American Bar Associations in all of which he occupies 
important offices. 


Earlier this year, Mr. Reisler participated with Supreme Court 
Justice Anthony J. DiGiovanna, James V. Mangano, Walter R. Hart, 
Surrogate Maximilian Moss and Edward S. Silver, District Attorney of 
Kings County in the Law Day Ceremonies held at Trial Term Part I 
of the Supreme Court, Kings County, presided over by Maxine K. 
Duberstein in the absence of Chairman George Stewart. On that occa- 
sion he said, inter alia, to a courtroom filled with practicing attorneys: 
“We are all reminded today . . . of our debt as a people to law; that 
the essence of what America stands for is our belief in freedom and the 
rule of law among individuals and among nations. The purpose of this 
day is to once again bring these concepts, the bulwark of our liberties, 
to the attention of the American people and call on them to rededicate 
themselves to the principles of justice, of government by laws not men.” 


Continuing, he said, “The sole message that I, representing the 
Brooklyn Bar Association, the organized Bar, wish to bring to you, is 
that of the responsibility and indispensable position of the lawyer in 
supporting and preserving law and order and our judicial system, on 
which, in turn, our democratic form of government, our freedoms, our 
way of life itself, in the last analysis, depend. The Courts and the 
judiciary serve a vital function, but at rock bottom and viewed prac- 
tically, the most essential component of the judicial system, standing 
guard for each and every American is the free and untrammeled Amer- 
ican Bar and the dauntless and independent American lawyer. . . . Let 
us rededicate ourselves today to the law and to a respect, a self-respect, 
for the lawyer as this “priceless key” to protection and liberty under 
the law. 
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New Members 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman received the following applications for membership published 
pursuant to Article II, Section 2, of the By-Laws: 


Active: 


Leo S. Mehlman, 3619 Bedford Ave., Brooklyn 30, N. Y. 
Harold Warren, 16 Court St., Brooklyn 1, N. Y. 


Active II: 


Joseph J. Lepelstat, 95—5th Ave., Brooklyn 9, N. Y. 
Bernard J. McMahon, 103 Driggs Ave., Brooklyn 22, N. Y. 


Junior: 


Nathan V. Bertram, 1155—52nd St., Brooklyn 19, N. Y. 
Melvin Cohn, 570 Ocean Ave., Brooklyn 26, N. Y. 

Daniel H. Davis, 142 Hicks St., Brooklyn 1, N. Y. 

Joseph H. Farrell, 51 Broadway, New York 38, N. Y. 
Stanley Fuchs, 1096 President St., Brooklyn 25, N. Y. 
Mitchell Goldstein, 1765 E. 21st St., Brooklyn 29, N. Y. 
Harvey M. Greene, 645 E. 26th St., Brooklyn 10, N. Y 
Sidney J. Kieves, 2921 Ave. X, Brooklyn 38, N. Y. 

Marvin S. Litt, 601 Albany Ave., Brooklyn 3, N. Y. 

Warren H. Mamberg, 756 E. 81st St., Brooklyn 12, N. Y. 
Victor Parsy, 100 Winthrop St., Brooklyn 18, N. Y. 
William Posner, 5810 Farragut Rd., Brooklyn 31, N. Y. 
George Sheinberg, 1402 Brooklyn Ave., Brooklyn 10, N. Y. 
Eugene L. Stoler, 190 Marlborough Rd., Brooklyn 26, N. Y. 
Michael F. Weinberg, 470 Stratford Rd., Brooklyn 12, N. Y. 
William Wright, Jr., 122 Ashland Place, Brooklyn 19, N. Y. 
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